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CORPORATE DISCLOSURE STATEMENTS 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

Intervenors in support of the Memorandum Opinion and Order of the Federal 

Communications Commission (“FCC” or “Commission”) on review, Ad Hoc 

Telecommunications Users Committee; Arizona Corporation Commission; 

Cavalier Telephone LLC; Cbeyond, Inc.; COMPTEL; Covad Communications 

Company; Integra Telecom, Inc.; National Association of State Utility Consumer 

Advocates; PAETEC Holding Corp.; Public Knowledge; Sprint Nextel 

Corporation; TDS Metrocom, LLC; tw telecom inc.; U.S. TelePacific Corp. and 

Mpower Communications Corp.; and XO Communications, LLC (the “FCC 

Intervenors”), through their undersigned counsel, hereby submit the following 

corporate disclosure statements. 

Ad Hoc Telecommunications Users Committee is an unincorporated, non-

profit organization representing the interests of business end users of 

communications services.  Ad Hoc has not issued shares or debt securities of any 

kind, nor does it have any parent companies, subsidiaries, or affiliates that have 

issued shares or debt securities.  No publicly or privately held company has a 10% 

or greater ownership of or interest in Ad Hoc. 

Arizona Corporation Commission is exempt from the obligations of Rule 

26.1. 
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Cavalier Telephone LLC (“Cavalier”) is a wholly owned subsidiary of 

PAETEC Holding Corp. (“PAETEC”).  PAETEC is a publicly traded company 

(NASDAQ: PAET).  No publicly-held company has a 10% or greater ownership 

interest in PAETEC. 

Cbeyond, Inc. (“Cbeyond”) is a leading IP-based managed services 

provider that delivers integrated packages of communications and IT services to 

more than 53,000 small businesses throughout the United States.  Cbeyond is a 

publicly traded company.  Cbeyond has no parent entity and no publicly held 

company has a 10% or greater ownership interest in Cbeyond. 

COMPTEL is the leading national trade association representing 

communications service providers and their supplier partners.  COMPTEL is a not-

for-profit corporation and has not issued shares or debt securities to the public.  

COMPTEL does not have any parent companies, subsidiaries, or affiliates that 

have issued shares or debt securities to the public. 

Covad Communications Company (“Covad”), is a privately-held 

California corporation, and is a wholly owned subsidiary of CCGI Holding 

Corporation (“CCGI”) a privately held Delaware corporation.  CCGI is a 

subsidiary of Platinum Equity, LLC a privately held Delaware Limited Liability 

Company.  Covad operates one of the largest end-to-end next generation 

communications networks in the country, providing a full range of voice, data, 
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Internet access, private networking and managed security solutions to more than 

85,000 business customers of all sizes.  No publicly held company has a 10% or 

greater ownership interest in either Covad or Platinum Equity, LLC. 

Integra Telecom, Inc. (“Integra Telecom”) is a facilities-based provider of 

voice, data and Internet communications to thousands of business and carrier 

customers in 11 Western states.  Integra Telecom is a privately held company 

owned by individual and private equity investors.  Integra Telecom has no parent 

entity and no publicly held company has a 10% or greater ownership interest in 

Integra Telecom. 

National Association of State Utility Consumer Advocates  (“NASUCA”) 

is a non-profit corporation incorporated in the State of Florida.  NASUCA is an 

association of advocate offices in more than 40 states and the District of Columbia. 

NASUCA’s members are designated by laws of their respective jurisdictions to 

represent the interests of utility consumers before state and federal regulators and 

in the courts.  NASUCA member offices operate independently from the 

regulatory commissions in their states.  Some are separately established utility 

advocate organizations, while others are divisions of larger departments, such as 

the Office of Attorney General.  NASUCA associate and affiliate member offices 

also serve utility consumers, but have not been created by state law or do not have 

statewide authority.   
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PAETEC Holding Corp. (“PAETEC”) provides personalizing business 

communications for medium-sized and large businesses, enterprise organizations, 

and institutions across the United States.  It offers a comprehensive suite of IP, 

voice, data and Internet services, as well as enterprise communications 

management software, network security solutions, CPE, and managed services.  

PAETEC is a publicly-traded company (NASDAQ: PAET).  No publicly-held 

company has a 10% or greater ownership interest in PAETEC.   

Public Knowledge has no parent corporations, and no publicly-held 

company has a 10% or greater ownership in Public Knowledge. 

Sprint Nextel Corporation states that it is in the business of providing 

telecommunications services.  Sprint Nextel Corporation has no parent corporation 

and no publicly held corporation owns 10% or more of its stock. 

TDS Metrocom, LLC (“TDS”) provides local and long distance telephone 

service and Internet access service to residential and business customers in the 

Midwestern United States.  TDS is an indirect subsidiary of Telephone and Data 

Systems, Inc., which is a publicly-traded company (NYSE: TDS, TDS.S).  

Southeastern Asset Management, Inc. owns more than 10% of the aggregate 

outstanding shares of Telephone and Data Systems, Inc. 

tw telecom inc. (“tw telecom”), formerly Time Warner Telecom Inc., 

through its operating subsidiaries, is a leading provider of managed network 
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solutions to a wide range of business customers throughout the United States.  tw 

telecom is a publicly traded company.  tw telecom has no parent entity and no 

publicly held company has a 10% or greater ownership interest in tw telecom. 

U.S. TelePacific Corp. and Mpower Communications Corp. both d/b/a 

TelePacific Communications.  U.S. TelePacific Corp. and Mpower 

Communications Corp. both of whom d/b/a TelePacific Communications 

(“TelePacific”), are facilities-based Competitive Local Exchange Carriers 

headquartered in Los Angeles and provide services on TelePacific owned switches 

and network infrastructure, including local and long distance voice, dedicated 

Internet access, private networking, and data transport services as well as bundled 

voice and Internet solutions to business customers in California and Nevada.  U.S. 

TelePacific Corp. and Mpower Communications Corp. both are wholly-owned 

subsidiaries of U.S. TelePacific Holdings Corp., a privately-held company.  No 

publicly held company owns 10% or more of U.S. TelePacific Holdings Corp. 

XO Communications, LLC (“XO”), through its wholly owned subsidiaries, 

offers communications services, including local exchange, long distance and data 

services, to business, carrier, and government customers nationwide.  XO is a 

wholly owned subsidiary of XO Holdings, Inc. (“XO Holdings”).  XO Holdings is 

a publicly traded corporation.  Various entities controlled by Mr. Carl C. Icahn 

collectively beneficially own a majority of XO Holdings’ common stock and 
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voting preferred stock.  There are no publicly traded corporations that hold an 

equity interest in XO Holdings of 10% or greater.   
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1 

STATEMENT OF RELATED CASES 

 There are no prior appeals related to the issues presented in this case, and 

counsel for FCC Intervenors are not aware of any case pending in any other court 

of appeals that is related to this one. 
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STATEMENT OF ISSUES PRESENTED 

FCC Intervenors adopt the Respondents’ statement of issues presented. 
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STATUTORY PROVISIONS 

All applicable statutes are appended to the Brief for Respondents. 
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COUNTERSTATEMENT 

FCC Intervenors adopt the Respondents’ counterstatement. 
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SUMMARY OF THE ARGUMENT 

1. Under the Chevron standard, the Court is required to grant the FCC 

broad discretion to choose an analytical framework to evaluate requests for 

forbearance from unbundling regulations and dominant carrier regulations under 

section 10 of the Communications Act.  In its forbearance petition, Qwest argued 

that the Commission should forbear from such regulations in Phoenix because 

Qwest is subject to effective competition.  In the Phoenix Order, the FCC chose to 

use its longstanding market power framework for determining whether there is 

sufficient competition to constrain Qwest’s exercise of market power in the 

absence of unbundling and dominant carrier regulations, and thus, sufficient 

competition to meet the three criteria of section 10.  The “traditional market 

power” framework is economically sound, and the Commission has used it for 

years to determine whether to forbear from dominant carrier regulations.  

Consistent with widely-accepted principles of economics and antitrust analysis, 

this framework requires the FCC to, among other things, properly define the 

relevant product and geographic markets, examine the level of existing competition 

and market concentration in the relevant markets, and assess the likelihood of 

potential competition in the relevant markets.   

Although the D.C. Circuit upheld the analytical framework used by the FCC 

in the Omaha Order as a reasonable interpretation of section 10, the Omaha Order 
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framework is a less reliable means of assessing competition than the traditional 

market power framework.  The Omaha Order framework failed, among other 

things, to properly define the relevant product and geographic markets (e.g., by 

including mobile wireless telephone service (“wireless service”) in the same 

product market as wireline telephone service (“wireline service”)), and it failed to 

accurately assess the level of existing and potential competition in the relevant 

markets.   

As the FCC explained in the Phoenix Order, in light of the many defects in 

the Omaha Order framework, the FCC was well-justified in returning to its 

traditional market power framework for evaluating forbearance petitions.  Indeed, 

the more reliable traditional market power framework allows a grant of 

forbearance only when a market is sufficiently competitive to ensure that the 

section 10 criteria are satisfied.  The Court should therefore uphold the FCC’s 

adoption of the traditional market power framework in the Phoenix Order as 

reasonable and sufficiently explained. 

2. The FCC acted reasonably in denying Qwest’s petition for 

forbearance from unbundling obligations in Phoenix.  First, in defining the 

relevant product markets, the FCC excluded wireless service from the product 

market for wireline service.  This decision was entirely proper given that (1) Qwest 

failed to meet its burden of proof that wireless service should be included in the 
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product market for wireline service; and (2) there was no record evidence that—as 

required under the well-established methodology for defining product markets—

the availability of wireless service constrains the price of wireline service. 

Second, the Commission concluded that there was no basis in the record to 

find that a duopoly comprised of Qwest and Cox in the mass market in Phoenix 

would yield sufficient competition to protect consumers from higher prices and 

other harms if forbearance were granted.  This conclusion was reasonable based on 

(1) longstanding economic theory and empirical evidence demonstrating the likely 

anticompetitive effects of a duopoly; and (2) evidence that granting forbearance 

based on a Qwest/Cox duopoly in Omaha had resulted in price increases, harm to 

consumers, and a diminution of competition in that area. 

Third, the FCC reasonably relied on record evidence to conclude that 

granting forbearance would result in harm to consumers in Phoenix by decreasing 

consumer choice in broadband services.  Consistent with its own precedent, the 

Commission also reasonably concluded that retaining unbundling regulations may 

increase Qwest’s investment in constructing fiber network facilities used to 

provide broadband services. 

Fourth, in light of the goals of the 1996 Act to foster competition in local 

telephone markets and the record evidence demonstrating that forbearance would 

eliminate potential competition, the Commission reasonably concluded that access 
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to unbundled network elements (“UNEs”) (e.g., loop and transport facilities) is 

necessary in Phoenix. 

Fifth, in the absence of any record evidence identifying ways in which the 

Commission could tailor forbearance to particular services, the FCC reasonably 

concluded that there were administrative obstacles to selective application of 

forbearance from unbundling obligations in the mass market. 

ARGUMENT 

I. THE FCC ACTED REASONABLY WHEN IT CHOSE TO RETURN 
TO THE TRADITIONAL MARKET POWER FRAMEWORK FOR 
REVIEWING FORBEARANCE PETITIONS. 

The Qwest Intervenors argue at length that the FCC erred in rejecting the 

analytical framework used in the Omaha Order1 for evaluating forbearance 

petitions under section 10 of the Communications Act2 and returning to the 

                                                 

1 Petition of Qwest Corp. for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 
Omaha Metropolitan Statistical Area, Memorandum Opinion and Order, 20 FCC 
Rcd. 19415 (2005) (“Omaha Order”) (J.A.  ), aff’d, Qwest Corp. v. FCC, 482 F.3d 
471 (D.C. Cir. 2007). 

2 47 U.S.C. § 160.  The Communications Act of 1934, 47 U.S.C. §§ 151 et seq. 
(the “Act”), was amended by the Telecommunications Act of 1996, Pub. L. No. 
104-104, 110 Stat. 56 (1996) (the “1996 Act”). 
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traditional market power framework for reviewing such petitions.  See Qwest 

Intervenors Br. 26-37.  This argument is without merit.3   

Section 10 of the Act requires the FCC to forbear from applying particular 

regulations to telecommunications carriers if the Commission finds that (1) 

competition is sufficient to ensure that rates, terms, and conditions are “just and 

reasonable, and are not unjustly or unreasonably discriminatory,” 47 U.S.C. 

§ 160(a)(1); (2) consumers will be sufficiently protected from harm (e.g., as a 

result of higher prices or fewer competitive choices) post-forbearance, see id. 

§ 160(a)(2); and (3) forbearance is consistent with the public interest because, for 

example, it “will promote competitive market conditions,” id. §§ 160(a)(3), (b).   
                                                 

3 At the outset, we note that Qwest’s “appeal challenges the [Phoenix] Order only 
as it relates to the mass market,” Qwest Br. n.1, and that Qwest has conceded that 
“enterprise services … are irrelevant to this appeal,” id. 55 (emphasis in original).  
This Court’s review is thus limited to the portions of the Phoenix Order addressing 
mass market services, as any other issues have been waived.  See Becker v. Kroll, 
494 F.3d 904, 913 n.6 (10th Cir. 2007) (“Federal Rule of Appellate Procedure 
28(a)(9)(A) requires appellants to sufficiently raise all issues and arguments on 
which they desire appellate review in their opening brief.  An issue or argument 
insufficiently raised in the opening brief is deemed waived.”); see also Capps v. 
Sullivan, 13 F.3d 350, 353 (10th Cir. 1993) (Under law-of-the-case doctrine, “a 
legal decision made at one stage of litigation, unchallenged in a subsequent appeal 
when the opportunity to do so existed, becomes the law of the case for future 
stages of the same litigation, and the parties are deemed to have waived the right to 
challenge that decision at a later time.”).  Accordingly, regardless of the merits of 
Qwest’s arguments, there is no basis for this Court to vacate the Phoenix Order 
(Qwest Br. 61) or disturb sections of the Phoenix Order addressing the enterprise 
market. 
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Under the Chevron standard, the Court owes deference to the Commission’s 

interpretation of section 10 “as long as it is reasonable.”  EarthLink, Inc. v. FCC, 

462 F.3d 1, 7 (D.C. Cir. 2006) (citing Chevron U.S.A., Inc. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837, 843-44 (1984)).  Moreover, section 10 “imposes no 

particular mode of market analysis” for determining whether there is sufficient 

competition in a market to justify forbearance.  Id. at 8.  Nevertheless, all 

permissible modes of market analysis are not created equal.  In particular, although 

the D.C. Circuit affirmed the analytical framework used in the Omaha Order as a 

permissible interpretation of section 10, this does not mean that a “‘more 

reasonable’” framework does not exist, id. at 7 (internal citation omitted), or that 

the Omaha Order framework was economically sound.   

In fact, for years, the Commission employed a more economically sound—

and more reliable—analytical framework for evaluating whether to forbear from 

particular regulations.  See Petition of Qwest Corp. for Forbearance Pursuant to 

47 U.S.C. § 160(c) in the Phoenix, Arizona Metropolitan Statistical Area, 

Memorandum Opinion and Order, 25 FCC Rcd. 8622, ¶¶ 37-38 (2010) (“Phoenix 

Order”) (J.A.  ); see id. ¶¶ 5-8 (J.A.  ) (discussing the history of the traditional 

market power framework).  In the Phoenix Order, the FCC returned to that 

framework.  The Commission used “a more analytically precise method” for 

evaluating Qwest’s claims that competition in Phoenix is sufficient to satisfy the 
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section 10 criteria.  Id. ¶ 41 (J.A.  ).  This framework ensures that forbearance is 

granted only when a market is sufficiently competitive to (1) prevent incumbent 

local exchange carriers (“LECs”) from imposing unjust, unreasonable, or unjustly 

or unreasonably discriminatory rates and practices on retail and wholesale 

customers; (2) prevent incumbent LECs from harming retail and wholesale 

customers in other ways; and (3) promote, rather than undermine, competitive 

market conditions.  It follows that the FCC’s decision to return to its “traditional 

market power framework,” id. ¶ 42 (J.A.  ), is a reasonable interpretation of section 

10,4 indeed a more reasonable interpretation than the analytical framework used in 

the Omaha Order and in subsequent forbearance orders (e.g., the 6-MSA Order and 

the 4-MSA Order).5 

                                                 

4 According to the Qwest Intervenors, section 10 does not require a finding of the 
absence of market power, but rather a finding that the regulations at issue are not 
“necessary.”  See Qwest Intervenors Br. 26-28, 38.  But the FCC has the discretion 
to determine that where an incumbent LEC possesses market power, the 
regulations at issue remain “necessary” to achieve the goal of promoting existing 
competition and competition that might develop in the future.  See Cellular 
Telecomms. & Internet Ass’n v. FCC, 330 F.3d 503, 512 (D.C. Cir. 2003). 

5 Petitions of the Verizon Telephone Companies for Forbearance Pursuant to 47 
U.S.C. § 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and 
Virginia Beach Metropolitan Statistical Areas, Memorandum Opinion and Order, 
22 FCC Rcd. 21293 (2007) (“6-MSA Order”), remanded, Verizon Tel. Cos. v. 
FCC, 570 F3d. 294 (D.C. Cir. 2009); Petitions of Qwest Corp. for Forbearance 
Pursuant to 47 U.S.C. § 160(c) in the Denver, Minneapolis-St. Paul, Phoenix and 
Seattle Metropolitan Statistical Areas, Memorandum Opinion and Order, 23 FCC 
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A. The FCC Should Follow Well-Established Economic Principles 
When Reviewing Forbearance Petitions. 

As the Commission explained, “Qwest base[d] its request for forbearance 

primarily on claims [that] it is subject to effective competition” in Phoenix.  Id. 

¶ 41 (J.A.  ).  The most reliable means of assessing the validity of this assertion is 

to apply the “well-accepted principles” of economics that have been developed in 

antitrust law.  Motion of AT&T Corp. to be Reclassified as a Non-Dominant 

Carrier, Order, 11 FCC Rcd. 3271, ¶ 38 (1995) (“AT&T Non-Dominance Order”).  

Under those principles, a determination of whether a carrier is subject to effective 

competition centers on whether it has “market power,” or “the ability profitably to 

maintain prices above competitive levels for a significant period of time.”  U.S. 

Department of Justice & Federal Trade Commission, Commentary on the 

Horizontal Merger Guidelines, at 1 (Mar. 2006), available at 

http://www.usdoj.gov/atr/public/guidelines/215247.pdf (“Guidelines 

Commentary”) (J.A.  ).   

In order to make this determination, it is generally necessary to, among other 

things (1) define relevant product markets; (2) define relevant geographic markets; 

(3) evaluate the level of competition among the market participants in the relevant 

____________________________________________________________________________ 

Rcd. 11729 (2008) (“4-MSA Order”), remanded, Qwest Corp. v. FCC, No. 08-
1257 (D.C. Cir. Aug. 5, 2009). 
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product and geographic markets; and (4) assess the likelihood of market entry.  See 

Phoenix Order ¶ 28 (J.A.  ); U.S. Department of Justice & Federal Trade 

Commission, Horizontal Merger Guidelines §§ 4-5, 9 (2010) (“Guidelines”) 

(J.A.  ); see also U.S. Department of Justice & Federal Trade Commission, 

Horizontal Merger Guidelines §§ 1, 3 (1992, revised 1997) (“1997 Guidelines”) 

(J.A.  ). 

While this framework was originally developed for purposes of reviewing 

mergers,6 the FCC has consistently and appropriately utilized it to determine 

whether there is sufficient competition to refrain from applying dominant carrier 

regulations.7  It is also appropriate for the Commission to utilize this traditional 

market power framework in determining whether there is sufficient competition to 

                                                 

6 See generally Guidelines; see also Application of EchoStar Communications 
Corp. et al., Hearing Designation Order, 17 FCC Rcd. 20559, ¶ 97 (2002) 
(“EchoStar-DirecTV Merger Order”) (applying the 1997 Guidelines).   

7 See, e.g., AT&T Non-Dominance Order ¶¶ 19-73 (defining the relevant product 
and geographic markets, examining market share, and evaluating, among other 
things, the potential for market entry); Comsat Corporation Petition Pursuant to 
Section 10(c) of the Communications Act of 1934, as amended, for Forbearance 
from Dominant Carrier Regulation and for Reclassification as a Non-Dominant 
Carrier, Order and Notice of Proposed Rulemaking, 13 FCC Rcd. 14083, ¶¶ 24-
130 (1998) (“Comsat Classification Order”) (same); see also Regulatory 
Treatment of LEC Provision of Interexchange Services Originating in the LEC’s 
Local Exchange Area, Second Report and Order in CC Docket No. 06-149 and 
Third Report and Order in CC Docket No. 96-61, 12 FCC Rcd. 15756, ¶¶ 28-41 
(1997) (“LEC Classification Order”). 
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refrain from applying unbundling regulations.  See Phoenix Order ¶ 38 (J.A.  ).  

Indeed, applying this framework is the most reliable means of evaluating Qwest’s 

claim that the criteria of section 10 were met in Phoenix.   

First, in order to identify the groups of products for which the FCC should 

undertake the section 10 analysis, it is necessary to properly define the relevant 

product markets.  See id. ¶ 42 (J.A.  ).8  A product market is defined as the smallest 

group of products for which a “hypothetical monopoly provider” would be able to 

profitably impose a “small but significant and non-transitory” increase in price.  

Guidelines § 4.1.1 (J.A.  ); see Phoenix Order n.141 (J.A.  ).9  The critical inquiry 

is whether, in response to such an increase in the price of product A in the future, 

enough customers would switch to another product, product B, such that the price 

increase would be unprofitable.  See Guidelines § 4 (J.A.  ).  If so, then product B 

should be included in the relevant product market for product A.   

                                                 

8 While the Guidelines provide that the “Agencies’ analysis need not start with 
market definition,” they also state that “the Agencies will normally identify one or 
more relevant markets” and that “evaluation of competitive alternatives available 
to customers is always necessary at some point in the analysis.”  Guidelines § 4 
(J.A.  ). 

9 While Qwest (Br. 42-43) asserts that the hypothetical monopolist test cannot be 
applied to firms subject to price regulation, the DOJ and FCC (Br. 44) correctly 
point out that Qwest’s interpretation “would render the Guidelines inapplicable to 
all mergers involving price-regulated industries, which is not the case.” 
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Importantly, evidence that some customers would switch from A to B in 

response to a small but significant and non-transitory increase in the price of A 

does not, by itself, support the conclusion that B belongs in the product market for 

A.  Rather, B should only be included in the product market for A if enough 

customers would switch from A to B in response to a future price increase to 

prevent the price increase from yielding a profit for the provider of A.10  Moreover, 

because the hypothetical monopolist test measures customer responses to a future 

increase in price, evidence that some customers have already switched from A to 

B, whether due to price or other factors (e.g., the particular features of B), is 

irrelevant.  See Pelcovits Declaration at 15 (J.A.  ).  Indeed, the purpose of 

defining the product market for A is to examine whether the hypothetical 

monopolist could exercise market power (i.e., increase prices) over the existing 

purchasers of A.  See Letter from Thomas Jones, et al. to Marlene H. Dortch, 

Secretary, FCC , WC Docket No. 07-97 (Apr. 22, 2008), Att., Dr. Kent W. 

                                                 

10 See Guidelines § 4.1.1. (J.A.  ) (explaining that “[t]he hypothetical monopolist 
test may identify a group of products as a relevant product market even if 
customers would substitute significantly to products outside that group in response 
to a price increase”) (emphasis added); see also Comments of Cavalier Telephone, 
LLC, WC Docket No. 09-135, Att., Declaration of Dr. Michael D. Pelcovits, at 10 
(Sept. 21, 2009) (“Pelcovits Declaration”) (J.A.  ) (“the key empirical test” in 
product market definition is “how much switching” occurs in response to a price 
increase) (emphasis in original). 
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Mikkelsen, Mobile Wireless Service to “Cut the Cord” Households in FCC 

Analysis of Wireline Competition, at 8-9 (Apr. 21, 2008) (“Mikkelsen White 

Paper”) (J.A.  ).   

To the extent that the information necessary to perform the hypothetical 

monopolist test is unavailable, it is appropriate to utilize other evidence to 

determine whether a provider of A could profitably impose a price increase.  See 

Guidelines § 4.1.3 (J.A.  ); see also Phoenix Order n.146 (J.A.  ) (using “the 

conceptual framework” of the hypothetical monopolist test in the absence of 

quantitative data to implement the test).  Such evidence includes surveys and other 

information from customers regarding how they would respond to price changes; 

business documents showing “sellers’ informed beliefs” regarding how customers 

would respond to relative changes in price; “objective information about product 

characteristics and the costs and delays of switching products”; and evidence from 

sellers of complementary products.  Guidelines § 4.1.3 (J.A.  ); see also Phoenix 

Order ¶ 58 (J.A.  ).   

Consistent with this methodology, the FCC has defined the market for 

services demanded by and marketed to mass market customers separately from the 

market for services demanded by and marketed to enterprise market customers.  

See, e.g., SBC Communications Inc. and AT&T Corp. Applications for Approval of 

Transfer of Control, Memorandum Opinion and Order, 20 FCC Rcd. 18290, ¶¶ 56, 
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82 & n.243 (2005) (“SBC-AT&T Merger Order”); Verizon Communications Inc. 

and MCI, Inc. Applications for Approval of Transfer of Control, Memorandum 

Opinion and Order, 20 FCC Rcd. 18433, ¶¶ 57, 83 & n.245 (2005) (“Verizon-MCI 

Merger Order”).  This is not surprising given that there is no evidence that the 

availability of mass market services constrains the price of enterprise services or 

vice versa.  Accordingly, it is appropriate to define the mass market separately 

from the enterprise market, see Phoenix Order ¶¶ 51, 62 (J.A.  ), and to assess the 

level of competition within each of those markets separately, see id. ¶¶ 80-91 

(J.A.  ).  See also AT&T Inc. and BellSouth Corp. Application for Transfer of 

Control, Memorandum Opinion and Order, 22 FCC Rcd. 5662, ¶¶ 62-112 (2007) 

(“AT&T-BellSouth Merger Order”); SBC-AT&T Merger Order ¶¶ 56-107; 

Verizon-MCI Merger Order ¶¶ 56-108.   

Further, consistent with Commission precedent, it is appropriate to 

distinguish between the market for services demanded by retail customers (the 

“retail market”) and the market for services demanded by wholesale customers (the 

“wholesale market”), see, e.g., Phoenix Order ¶¶ 46-63 (J.A.  ); see also AT&T-

BellSouth Merger Order ¶¶ 27, 62, 88; SBC-AT&T Merger Order ¶¶ 24, 56, 81, 

and to assess the level of competition in each of those markets separately, see 

Phoenix Order ¶¶ 70-91 (J.A.  ); see also AT&T-BellSouth Merger Order ¶¶ 34-61, 

71-77, 106-112; SBC-AT&T Merger Order ¶¶ 31-55, 65-80, 101-107. 
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Second, in order to identify the geographic areas in which the FCC should 

conduct the section 10 analysis, it is necessary to properly define the relevant 

geographic markets.  See Phoenix Order ¶ 42 (J.A.  ).  Under the Guidelines, the 

relevant geographic market is the area in which a hypothetical monopolist could 

profitably impose at least a small but significant and non-transitory increase in 

price.  See Guidelines § 4.2.1 (J.A.  ); Phoenix Order n.142 (J.A.  ).  The relevant 

inquiry is whether, in response to such a future increase in price, enough customers 

would switch to products produced in other locations to render the price increase 

unprofitable.  See 1997 Guidelines § 1.21 (J.A.  ); LEC Classification Order ¶ 28.11  

Applying this methodology to the telecommunications industry, each individual 

customer location is, at least theoretically, a separate geographic market because a 

customer will switch to another provider only if the other provider serves the 

customer’s location.12  It is nevertheless appropriate to aggregate customer 

                                                 

11 “This approach is consistent with the Supreme Court’s definition of the relevant 
geographic market as the region ‘in which the seller operates, and to which the 
purchaser can practically turn for supplies.’”  EchoStar-DirecTV Merger Order 
¶ 117 (quoting United States v. Grinnell Corp., 384 U.S. 563, 588-89 (1966)). 

12 See Phoenix Order ¶ 64 (J.A.  ); see also SBC-AT&T Merger Order ¶ 62 
(explaining that “because a customer is unlikely to physically move its location in 
response to a small, but significant and nontransitory increase in the price of a 
communications service, each customer location constitutes a separate relevant 
geographic market”); Verizon-MCI Merger Order ¶ 62 (same); Comsat 
Reclassification Order ¶ 27. 
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locations subject to similar levels of competition.  See Phoenix Order ¶ 64 (J.A.  ); 

see also Comsat Reclassification Order ¶ 27 (“A relevant geographic market 

aggregates into one market those consumers with similar choices regarding a 

particular good or service in the same geographic area.”); SBC-AT&T Merger 

Order ¶ 62 (citing “administrative practicality” as one of the reasons for 

aggregating customer locations); Verizon-MCI Merger Order ¶ 62 (same). 

It is also appropriate to consider the geographic area in which competition—

and ultimately, consumers—would be harmed if the regulations at issue were 

eliminated.13  For example, competitive LECs have found that in order to recover 

the substantial fixed costs associated with market entry and ultimately achieve 

profitability, they must be able to provide retail services to customers throughout 

broad geographic areas, such as greater metropolitan areas.  See Comments of 

Integra Telecom, et al., WC Docket No. 09-135, Att. B, at 9-11 (Apr. 29, 2010) 

(“Integra Telecom Comments”) (J.A.  ).  If a competitive LEC cannot obtain the 

requisite UNEs from an incumbent LEC like Qwest throughout the geographic 

area needed to achieve minimum viable scale, “it is unlikely to be able to enter any 
                                                 

13 See Phoenix Order ¶ 65 (J.A.  ); see also ABA SECTION OF ANTITRUST LAW, 
ANTITRUST LAW DEVELOPMENTS, at 603 (6th ed. 2007) (“[T]he nature and scope of 
the anticompetitive effect at issue in a particular case can determine the likely 
geographic market of competitive relevance.”); AT&T-BellSouth Merger Order 
¶ 32. 
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part” of the geographic area.  Opposition of Covad Communications Company, et 

al., WC Docket No. 09-135, Att. 1, at 21 (Sept. 21, 2009) (emphasis added) 

(“Covad Opposition”) (J.A.  ).  The result would be fewer competitive choices for 

consumers and businesses throughout the geographic area.  Accordingly, in 

defining the relevant geographic market in a forbearance proceeding, it is 

necessary to assess the effects of granting forbearance using geographic areas that 

best reflect marketplace conditions.  See Phoenix Order ¶ 65 (J.A.  ). 

Third, in order to determine whether there is sufficient competition among 

existing service providers to meet the criteria of section 10, it is necessary to utilize 

reliable means of assessing such competition (e.g., by examining evidence 

regarding market shares and market concentration).  Guidelines § 5 (J.A.  ); see 

also Phoenix Order ¶ 42 (J.A.  ); AT&T Non-Dominance Order ¶¶ 38, 67-72.  To 

begin, it is necessary to limit the analysis to competition from service providers 

that use their own network facilities (e.g., loop and transport facilities) to deliver 

service to their customers (i.e., “facilities-based competitors”).  Common sense 

dictates that competition from service providers that depend on the very network 

elements for which forbearance is sought should not be included in this 

assessment.  Otherwise, the competition justifying forbearance will disappear once 

forbearance is granted because service providers that depend on those elements 

will not be able to compete.   
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Nor is it logical to include competition from service providers that resell the 

incumbent LEC’s retail services in this assessment.  Otherwise, the FCC may 

erroneously conclude that there is more competition than actually exists to prevent 

the incumbent LEC from imposing unjust, unreasonable, or unjustly or 

unreasonably nondiscriminatory rates and conditions once forbearance is granted. 

In addition, when evaluating market concentration, if there are only two (or 

a small number of) facilities-based competitors in a relevant market, it is necessary 

to utilize sound economic principles to determine whether the characteristics of the 

market are such that it will yield competitive outcomes.  See Phoenix Order ¶ 86 

(J.A.  ).  It is well-established that a duopoly “typically leads to higher prices than 

would prevail in a market with a larger number of firms and that the entry of 

additional firms would result in lower prices.”14  A duopoly can result in supra-

competitive pricing through the unilateral conduct of one or both of the market 

                                                 

14 Integra Telecom Comments, Att. C, Declaration of Dr. Stanley M. Besen, at 2-3 
(“Besen Declaration”) (J.A.  ); see also id. at 3-15 (J.A.  ) (discussing both 
theoretical models and empirical evidence across industries); IIB PHILLIP E. 
AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW ¶ 404b (3d ed. 2007) (stating 
that “both the more plausible [economic] theories and the evidence suggest 
strongly that oligopoly pricing departs from competitive norms, often 
substantially”). 
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players.15  Under the Guidelines, there is an increased likelihood of unilateral price 

increases from a merger in a highly concentrated market for relatively homogenous 

products where other market characteristics indicate that non-merging firms could 

not expand output to frustrate an effort to increase prices.  See Guidelines § 6.3. 

A duopoly can also result in supra-competitive pricing through the 

coordinated conduct of both participants (i.e., express or tacit coordination).16  For 

example, a smaller number of competitors can more easily negotiate and sustain 

consensus on price, output, and other terms.  See Guidelines Commentary at 20 

(J.A.  ).17  Other factors may also facilitate coordination among competitors, such 

                                                 

15 See 1997 Guidelines § 0.1 (J.A.  ) (explaining that circumstances may permit a 
single firm that is not a monopolist to exercise market power through “unilateral or 
non-coordinated conduct – conduct the success of which does not rely on the 
concurrence of other firms in the market or on coordinated responses by those 
firms”). 

16 See, e.g., PHILLIP E. AREEDA & HERBERT HOVENKAMP, FUNDAMENTALS OF 

ANTITRUST LAW § 9.05a (3d ed. Supp. 2010) (“[T]here is general agreement that 
an undue reduction in the number of competing sellers or undue concentration of 
sales in the hands of a few relatively large sellers is likely to lead to 
noncompetitive pricing, either through recognized interdependence or actual 
collusion or both.”); see also EchoStar-DirecTV Merger Order ¶ 170. 

17 Fewer competitors can also more readily detect and punish deviations from the 
terms of coordination, thereby increasing the likelihood of successful coordination.  
See RICHARD A. POSNER, ANTITRUST LAW, at 63-64 (2d ed. 2001).   
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as whether (1) the firms’ pricing information is readily available;18 (2) the firms’ 

products are homogenous;19 and (3) the relevant market has high entry barriers.20 

In light of the potential harms to consumers, one cannot presume, “[w]ithout 

further detailed analysis,” that a duopoly will result in competitive prices, and one 

“can reasonably presume that the entry of a third firm is likely to result in prices 

that are closer to competitive levels.”  Besen Declaration at 17 (J.A.  ); see also id. 

at 5-15 (J.A.  ).  Consistent with these principles, FCC precedent reflects the fact 

that competitive markets require at least three facilities-based competitors to 

prevent the harms to consumer welfare that can result from duopoly.21   

                                                 

18 See, e.g., Guidelines Commentary at 20 (J.A.  ); see also EchoStar-DirecTV 
Merger Order ¶ 173. 

19 See, e.g., IIB PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW 
¶ 404c3 (3d ed. 2007) (“Product complexity, differentiation, or variety greatly 
impedes oligopolistic coordination[]” because “they multiply avenues of rivalry 
and hence the decisions that must be coordinated.”); see also EchoStar-DirecTV 
Merger Order ¶ 173. 

20 See EchoStar-DirecTV Merger Order ¶ 173. 

21 See, e.g., AT&T Non-Dominance Order ¶ 70 (granting AT&T non-dominant 
carrier status in the interstate domestic long-distance services market on the basis 
that AT&T faced competition from at least two full-fledged facilities-based 
competitors and dozens of regional facilities-based carriers); Applications of AT&T 
Wireless Services, Inc. and Cingular Wireless Corporation et al., Memorandum 
Opinion and Order, 19 FCC Rcd. 21522, ¶ 193 (2004) (“AT&T-Cingular Merger 
Order”) (holding that the proposed combination “would almost certainly be 
harmful to competition if it resulted in a reduction in the number of rival carriers 
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Fourth, in order to determine whether there will be sufficient competition in 

the future to meet the requirements of section 10, it is necessary to utilize a reliable 

means of evaluating “potential entry.”  Phoenix Order ¶ 42.  Under the Guidelines, 

potential entry into the relevant market must be “timely, likely, and sufficient” to 

“counteract the competitive effects of concern.”  Guidelines § 9 (J.A.  ).22  In 

making this determination, it is necessary to examine barriers to entry such as high 

capital expenditures, large sunk costs, long lead times, scale economies, and cost 

disadvantages.  See, e.g., Guidelines Commentary at 38 (J.A.  ); ABA SECTION OF 

ANTITRUST LAW DEVELOPMENTS, at 351 (6th ed. 2007). 

Accordingly, when evaluating whether potential entry will be “timely, 

likely, and sufficient” to prevent the exercise of market power by an incumbent 

LEC, it is necessary to account for the significant barriers to facilities-based market 

____________________________________________________________________________ 

from 2 to 1, or 3 to 2”); Amendment of the Commission’s Space Station Licensing 
Rules and Policies; Mitigation of Orbital Debris, First Report and Order and 
Further Notice of Proposed Rulemaking in IB Docket No. 02-34, and First Report 
and Order in IB Docket No. 02-54, 18 FCC Rcd. 10760, ¶¶ 62-64 (2003) 
(structuring a post-merger mechanism for assignment of satellite service providers’ 
operating rights to ensure that at least three providers would remain within the 
frequency band). 

22 Under the Guidelines, entry is (1) timely if it is “rapid enough to make 
unprofitable” the conduct that is the source of competitive concern; (2) likely “if it 
would be profitable,” taking into account a number of factors, including “the 
obstacles facing new entrants”; and (3) sufficient if it “will replicate at least the 
scale and strength of one of the merging firms.”  See Guidelines §§ 9.1-9.3 (J.A.  ). 
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entry.  In particular, a service provider that seeks to enter a new market faces 

“substantial fixed and sunk costs, as well as operational barriers” when 

constructing its own network facilities.  SBC-AT&T Merger Order ¶ 39.  

Moreover, if a service provider has constructed its own network facilities to 

provide service in one product market (e.g., the mass market), it is necessary to 

consider whether those network facilities can be used to provide services in other 

product markets (e.g., the enterprise market) and what investments would be 

needed to expand capacity to provide such new services.  Without a realistic 

assessment of the likelihood, timeliness, and sufficiency of potential entry, the 

FCC may find that there is more potential competition than actually exists to 

ensure that the section 10 criteria are satisfied.   

B. The Omaha Order Framework Did Not Adhere To Well-
Established Economic Principles. 

In the Omaha Order, the FCC employed a two-part framework to determine 

whether to forbear from unbundling requirements.  In the first part of this 

framework, the Commission considered whether the incumbent LEC’s retail 

market share for mass market telephone subscribers had dropped below a particular 

level.  Omaha Order ¶ 66 (J.A.  ).  In the second part of this framework, the FCC 

examined the geographic reach of the incumbent cable company’s network, and it 

granted forbearance in a wire center if the cable company’s network reached more 

than 75 percent of all end-user customer locations served in that wire center.  Id. 
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¶ 69 (J.A.  ).23  Using this two-part framework, the FCC granted Qwest forbearance 

from unbundling obligations in nine wire centers in Omaha.  See id. ¶¶ 59, 66-69 

(J.A.  ).  The Omaha Order framework suffered from a number of serious defects 

and resulted in a grant of forbearance without a reliable assessment of Qwest’s 

ability to increase prices and harm consumers post-forbearance.  See Phoenix 

Order ¶¶ 24-36 (J.A.  ).  These defects fully justified a return to the more reliable, 

traditional market power framework used in the Phoenix Order.  See id. ¶¶ 37-41 

(J.A.  ). 

First, under the Omaha Order framework, the FCC failed to properly define 

the relevant product markets.  For instance, when calculating competitors’ market 

share for mass market customers, the Commission included “residential telephone 

customers who have ‘cut the cord’” and subscribe only to wireless service.  4-MSA 

Order ¶ 19; see also 6-MSA Order n.89.  The Commission defined the mass 

market in this manner without making any determination that the availability of 

wireless service constrains the price of wireline service provided to mass market 

customers.  That is, the Commission did not make any finding that, in response to 
                                                 

23 The FCC has publicly disclosed that the threshold for the cable network 
coverage test used in the Omaha Order was 75 percent.  See Wireline Competition 
Bureau Discloses Cable Coverage Threshold In Memorandum Opinion And Order 
Granting Qwest Corporation Forbearance Relief In The Omaha Metropolitan 
Statistical Area, Public Notice, 22 FCC Rcd. 13561, 13562 (2007). 
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an increase in the price of wireline service, sufficient numbers of residential 

customers would switch to wireless service such that the price increase would be 

unprofitable.  Instead, the Commission relied on little more than unsubstantiated 

guesswork to define product markets.  See 4-MSA Order ¶ 20; 6-MSA Order n.89. 

Second, the Omaha Order failed to define appropriate geographic areas for 

purposes of evaluating competition in the mass market and enterprise market.  The 

FCC eliminated unbundling requirements in nine wire centers where it determined 

that Qwest faced effective competition while retaining unbundling requirements in 

the wire centers where it determined that Qwest did not face effective competition.  

See Omaha Order ¶¶ 61, 69 (J.A.  ).  Yet, because many competitive LECs cannot 

compete without access to UNEs throughout a greater metropolitan area (which is 

comprised of many wire centers), the FCC’s elimination of unbundling 

requirements in nine wire centers in Omaha effectively eliminated competition in 

the parts of Omaha where even the FCC had determined that Qwest did not face 

effective competition.  See infra Part II.A.2.b. 

Third, the Omaha Order framework failed to assess the level of existing 

competition in the relevant markets in a reliable manner.  To begin with, the 

Commission included competition from service providers that rely on Qwest’s 

UNEs in its assessment.  See 4-MSA Order, Appendix B (including competition 

from service providers that rely on the incumbent LEC’s UNEs when calculating 
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competitors’ market share in the mass market); 6-MSA Order, Appendix B (same).  

As discussed above, however, the Commission cannot logically rely on the 

presence of service providers that utilize the incumbent LEC’s UNEs as a basis for 

determining whether those very same UNEs are necessary to ensure that the 

requirements of section 10 are satisfied.  Further, under the Omaha Order 

framework, the FCC took into account competition from resellers of Qwest’s 

services.  See, e.g., Omaha Order ¶¶ 67-68 (J.A.  ) (citing residential and business 

“resale arrangements”); 4-MSA Order, Appendix B (including competition from 

service providers that resell the incumbent LEC’s retail services when calculating 

competitors’ market share in the mass market); 6-MSA Order, Appendix B (same).  

Yet again, in determining whether the incumbent LEC faces effective competition, 

considering competition based on resale of the incumbent LEC’s own services is 

not appropriate. 

In addition, in assessing the level of existing competition, the Omaha Order 

failed to treat the mass market and the enterprise market as separate product 

markets.  The Commission measured competitors’ market shares only in the mass 

market, Omaha Order ¶ 66 (J.A.  ), and did not separately measure competitors’ 

market share in the enterprise market.  In fact, the Omaha Order ignored evidence 

submitted by Cox showing that competitors had not achieved significant market 

share in the enterprise market.  Instead, the Omaha Order simply relied on 
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competitors’ market share in the residential market as the basis for finding 

competition in the enterprise market.  See id. (J.A.  ) (holding that “in light of the 

record evidence of Cox’s strong success in the mass market, . . . Cox poses a 

substantial competitive threat to Qwest for higher revenue enterprise services as 

well”).   

Further, the FCC examined the extent to which Cox had constructed its own 

network facilities to 75 percent of all end-user customer locations, without 

distinguishing between mass market and enterprise customer locations.  See id. 

¶ 69 (J.A.  ).  As a result, the FCC granted forbearance in nine Qwest wire centers 

in the Omaha market even though it was not clear that the incumbent cable 

company’s network covered 75 percent of the enterprise customer locations in 

those wire centers.  In fact, Cox had submitted evidence that it was able to reach 

xxxx xx percent of the enterprise customer locations within the nine wire centers.  

Id. n.174 (J.S.A.  ).   

Fourth, the Omaha Order failed to conduct a proper assessment of potential 

competition in the relevant retail markets.  The FCC predicted that Cox and other 

competitors would construct new network facilities, presumably to serve enterprise 

customers, in the nine wire centers in which it was granting forbearance.  See id. 

¶ 69 (J.A.  ).  But there was no factual basis for this prediction.  The Commission 

failed to consider any of the relevant barriers to facilities-based entry that face 

MATERIAL UNDER SEAL DELETED
Appellate Case: 10-9543   Document: 01018577861   Date Filed: 01/31/2011   Page: 45



 

30 

competitive LECs.  See supra Part I.A.  Moreover, the Commission failed to 

acknowledge that, while cable companies had significant first-mover and other 

advantages as the incumbent pay-TV provider in the mass market,24 cable 

companies face the same high barriers to entry as competitive LECs in the 

enterprise market.  See Phoenix Order n.268 (J.A.  ). 

Fifth, the Omaha Order failed to conduct an economically sound analysis of 

potential competition in the relevant wholesale markets.  The Commission 

expressly found no “significant alternative sources of wholesale inputs for carriers” 

in Omaha.  Omaha Order ¶ 67 (J.A.  ).  Nevertheless, the FCC predicted that, if 

forbearance were granted, competition in the retail mass market from Cox would 

give Qwest the incentive to offer competitive LECs wholesale access to its 

network facilities at “attractive” rates.  See id. (J.A.  ); see also id. ¶ 81 (J.A.  ).  In 

other words, under the Omaha Order framework, the FCC simply presumed that a 

duopoly in the retail mass market would lead to future competition in the 

wholesale market.  As discussed above, however, in light of both widely-accepted 

                                                 

24 See Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd. 16978, ¶ 98 (2003) (“Triennial Review 
Order”), vacated and remanded in part, aff’d in part, United States Telecom Ass’n 
v. FCC, 359 F.3d 554 (D.C. Cir. 2004). 

Appellate Case: 10-9543   Document: 01018577861   Date Filed: 01/31/2011   Page: 46



 

31 

economic principles and its own precedent, the FCC could not have reasonably 

made such a presumption without further analysis.  See supra Part I.A.   

C. Application Of The Traditional Market Power Framework Yields 
More Reliable Assessments Of Competition Under Section 10 Of 
The Act. 

As the Commission explained at length in the Phoenix Order, a return to the 

traditional market power framework for reviewing forbearance petitions avoids the 

numerous defects in the Omaha Order framework.  See Phoenix Order ¶¶ 23-45 

(J.A.  ).  Moreover, by applying the traditional market power framework, the FCC 

is far more likely to grant forbearance under section 10 only in situations where 

competition would counteract the exercise of market power by the incumbent LEC.  

See id. ¶¶ 37-38 (J.A.  ). 

First, under the traditional market power framework, the FCC uses generally 

accepted, “economically sound standards for defining product markets.”  Id. n.169 

(J.A.  ).  For example, the Commission does not include wireless service in the 

product market for wireline service in the absence of record evidence that the 

availability of wireless service constrains the price of wireline service.  See id. 

¶¶ 56-61 (J.A.  ).25  Appropriately, the FCC also does not include wireless service 

                                                 

25 In fact, the FCC’s current pricing rules for the inputs needed to provide wireless 
service prevent wireless service from constraining the price of wireline service.  In 
order to reach each of their wireless cell sites, mobile wireless carriers need access 
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in the product market for wireline service merely because customers have already 

switched from wireline service to wireless service.  See id. ¶ 59 (J.A.  ).   

Second, under the traditional market power framework, the Commission 

defines the geographic areas in which to assess competition in a more sensible 

manner than was the case under the Omaha Order framework.  In particular, the 

FCC considers the “broader geographic areas” in which “forbearance could have 

effects” on competition.  Id. ¶ 65 (J.A.  ).  For example, the Commission takes into 

account record evidence that competitive LECs must have access to network 

facilities across broader geographic areas in order to enter a market, see id. ¶ 74 

(J.A.  ), and that “premature elimination” of UNEs in “core parts of a region” may 

preclude competitive entry into the region altogether, id. ¶ 99 (J.A.  ).   

____________________________________________________________________________ 

to the incumbent LEC’s network facilities.  Mobile wireless carriers, however, are 
ineligible to purchase these facilities as UNEs, which are subject to the “forward-
looking” pricing that the FCC determined would prevail in a competitive market.  
See Verizon Commc’ns, Inc. v. FCC, 535 U.S. 467 (2002) (approving FCC’s 
pricing methodology).  Instead, mobile wireless carriers must purchase the same 
facilities from incumbent LECs as “special access” services.  The FCC permits 
incumbent LECs to charge prices for special access that are often double or more 
the price of UNEs and that would prevail in a competitive market.  See Comments 
of the NoChokePoints Coalition, WC Docket No. 05-25, at 22-23 (Jan. 19, 2010) 
(J.A.  ) (comparing prices for special access services and UNEs).  Thus, incumbent 
LECs are able to increase mobile wireless carriers’ input costs so that wireless 
service cannot constrain the price of wireline service. 
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Third, in assessing the level of competition in the relevant markets, the FCC 

includes competition from only those service providers that rely extensively on 

their own facilities to deliver service to their customers.  See id. ¶¶ 80, 87, 100 

(J.A.  ).  The Commission does not take into account competition from service 

providers that rely on the incumbent LEC’s facilities.  See id. ¶¶ 98-99 (J.A.  ) 

(finding insufficient competition in the mass market and in the enterprise market 

that does not rely on Qwest’s own facilities).  

Fourth, the FCC assesses the level of existing competition in each relevant 

market separately instead of relying on the existence of some competition in one 

market as the basis for granting forbearance in a different market.  For example, 

the FCC examines competitors’ market shares in the mass market and enterprise 

market separately, id. ¶¶ 81, 88 (J.A.  ), instead of relying on evidence of a cable 

company’s market share in the mass market to make a finding of sufficient 

competition in the enterprise market, see id. ¶ 91 (J.A.  ) (“[W]e are unwilling to 

predict that Cox’s competitive success in the retail mass market currently subjects, 

or will in the future subject, Qwest to effective competition in the enterprise 

market.”). 

Fifth, the FCC makes a reliable assessment of potential competition in the 

relevant markets.  The Commission takes into account that service providers—

including the incumbent cable company—face significant economic barriers to 
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construction of their own network facilities.  See id. ¶¶ 73, 84 (J.A.  ).  Importantly, 

the Commission does not simply assume that “just because a cable company might 

find it profitable to make incremental investments in a preexisting network” to 

serve mass market customers, id. ¶ 36 (J.A.  ), the cable company would find it 

profitable to build its own network facilities to serve enterprise or wholesale 

customers, id. ¶ 73 & n.268 (J.A.  ). 

Sixth, where the relevant market is a duopoly, the Commission conducts the 

requisite analysis to determine whether market conditions are such that the duopoly 

will yield competitive outcomes.  For example, the FCC considers whether the 

“firms have some degree of product differentiation or have capacity constraints,” 

and whether “there are high barriers to entry into the market.”  Id. n.89, ¶ 29 

(J.A.  ); see also id. ¶¶ 83-84, 86 (J.A.  ).  Most importantly, in recognition of 

longstanding economic principles, see id. ¶¶ 29-31 (J.A.  ), the FCC does not 

simply assume “that the move from monopoly to duopoly is,” by itself, “sufficient 

to justify forbearance,” id. ¶ 30 (J.A.  ). 

II. THE FCC ACTED REASONABLY IN CONCLUDING THAT THE 
STATUTORY BASIS FOR FORBEARANCE WAS NOT MET BY 
QWEST IN THE PHOENIX MSA. 

A. The FCC Reasonably Defined The Relevant Product Markets. 

The FCC correctly concluded that the regulations from which Qwest sought 

forbearance affect various types of retail and wholesale services and, thus, the 
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analytical framework for evaluating Qwest’s claims that competition in Phoenix 

was sufficient to justify forbearance must separately evaluate competition in retail 

and wholesale product markets.  See id. ¶ 46 (J.A. ).26  The Commission defined 

“loops” and “dedicated transport” as distinct wholesale product markets, id. ¶ 48 

(J.A.  ), and it identified two retail product markets: the retail mass market and the 

retail enterprise market, id. ¶¶ 51-52, 62-63 (J.A.  ).  Qwest challenges the Phoenix 

Order only as it relates to the retail mass market.  Qwest Br. n.1.  Specifically, 

Qwest argues that the Commission’s decision to exclude wireless service from the 

definition of the mass market and its conclusion that a Qwest/Cox duopoly in 

Phoenix does not constitute effective competition violated the Administrative 

Procedure Act’s requirement of reasoned decisionmaking.  See id. 19-20; see also 

id. 1 (citing 5 U.S.C. § 706(2)(A)).  Qwest’s claims are baseless. 

1. The Commission’s Decision To Exclude Wireless Service 
From The Product Market For Wireline Service Was 
Proper. 

The FCC’s decision to define the mass market as the market for access to 

wireline service and to exclude wireless service was proper and clearly supported 

by the record.  Qwest challenges this conclusion, arguing that the Commission 

                                                 

26 Qwest could meet the section 10 forbearance criteria by demonstrating effective 
competition for the relevant retail services or with proof that the relevant wholesale 
markets are effectively competitive.  Phoenix Order ¶ 43 (J.A.  ). 
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erred by making various assumptions about the market and competition.  Id. 39-48; 

see also Qwest Intervenors Br. 14-18.  A review of Qwest’s arguments, however, 

shows that Qwest does not object to using assumptions to reach a decision, but 

rather, that the Commission did not make unsupported assumptions in its favor.  

a. Qwest Relies On Insufficient Evidence And 
Impermissibly Attempts To Shift The Burden To The 
Commission. 

The FCC concluded that the evidence proffered by Qwest was insufficient to 

show that wireless services should be included in the product market for wireline 

service in Phoenix.  Phoenix Order ¶¶ 55-60 (J.A.  ).  Qwest attempts to obfuscate 

this failure, however, by shifting the burden of proof to the Commission, claiming 

that the Commission was required to provide evidence that wireless service is not 

properly part of the wireline service product market before it could exclude “cut-

the-cord” wireless lines from its competitive analysis.  Qwest Br. 39-48.  This 

approach ignores the fundamental fact that, as the petitioning party, Qwest bears 

the burden of proof.  Petition to Establish Procedural Requirements to Govern 

Proceedings for Forbearance Under Section 10 of the Communications Act, as 

Amended, Report and Order, 24 FCC Rcd. 9543 (2009) (explaining the petitioner’s 

burden); see also DOJ & FCC Br. 22-31.  The FCC is required to explain the basis 

for its decision and to reference the portions of the record supporting its decision—

which it did—but it is not obligated to provide evidence where Qwest’s is lacking.  
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Burgin v. Office of Personnel Mgmt., 120 F.3d 494, 498 (4th Cir. 1997) (citing 

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971)). 

The primary evidence proffered by Qwest to support its claim that the 

Commission erred in excluding wireless service from the wireline service market 

definition was its own deficient study that inappropriately relied on a questionable 

raw percentage of “wireless-only” households.27  Qwest argues that the fact that 

these wireless-only households exist necessarily means that wireless service is a 

substitute for wireline service and should be included in the wireline service 

product market.  See Qwest Br. 35-41.  This argument fails for several reasons.   

First, the Qwest study is not reliable.  Phoenix Order ¶ 59 & n.179 (J.A.  ).  

The study is comprised of only a small sampling of customers (i.e., 791 

interviews).  See Late-Filed Reply Comments of the Arizona Corporation 

Commission, WC Docket No. 09-135, at 17 (Mar. 2, 2010) (“ACC Reply 

Comments”) (J.A.  ).  In addition, the study places the percentage of cut-the-cord 

wireless households significantly higher than any other study.  Id.  It would have 

been arbitrary and capricious for the Commission to have relied on this single 

                                                 

27 The Qwest study purports to show that the percentage of wireless-only 
households in Phoenix is approximately 25 percent.  See Qwest Br. 25-28, 39-41, 
46. 
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piece of questionable evidence.  Burgin, 120 F.3d at 498 (The FCC’s inquiry into 

the facts needs to be “‘searching and careful.’”) (citation omitted). 

Second, and more importantly, even if Qwest had presented credible 

empirical data regarding the level of cut-the-cord wireless usage in Phoenix, such 

evidence by itself would not lead to the conclusion that wireless service belongs in 

the same product market as wireline service.  Customers may choose to “cut the 

cord” for various reasons.  See Phoenix Order ¶ 59 (J.A.  ) (“the choice to rely 

exclusively on mobile wireless services could be driven more by differences in 

consumers’ age, household structure, and underlying preferences than by relative 

price differentials”).  The data must show that wireless service acts as a check on 

wireline service pricing.  “These two services should be in the same relevant 

market only if the prospect of buyer substitution to mobile wireless access 

constrains the price of wireline access.”  Id. ¶ 56 (J.A.  ); see also Pelcovits 

Declaration at 3 (J.A.  ); Mikkelsen White Paper at 7-9 (J.A.  ).   

Qwest offered no evidence regarding the price-constraining effect of 

wireless service on wireline service.  Phoenix Order ¶¶ 55-60 (J.A.  ).  Qwest 

submitted no studies addressing the cross-elasticity of demand between wireless 

and wireline services and no evidence that it reduced its wireline service prices in 

response to wireless competition.  Likewise, Qwest did not produce any studies 

showing the extent to which consumers view wireless service as a close substitute 
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for wireline service.  Id. ¶ 58 (J.A.  ).  Instead, Qwest asks the Court to force the 

Commission to draw a “logical inference … that wireless services impose at least 

some competitive check on wireline services.”  Qwest Br. 39.  In essence, Qwest 

asks the Commission to either assume that all wireless-only households belong in 

the product market for wireline service or to arbitrarily choose what percentage of 

those wireless-only households are part of the wireline service product market.  See 

id. 39-40.  Making either assumption in the absence of record evidence would have 

rendered the Commission’s decision arbitrary and capricious.   

b. Record Evidence Supports The Commission’s Finding 
That Wireless Service Is Properly Excluded From 
The Product Market For Wireline Service. 

Contrary to Qwest’s claims, the FCC did not arbitrarily “proceed as though 

wireless cord-cutting ‘did not exist.’”  Id. 37.  Rather, the Commission engaged in 

a thorough analysis of the record evidence and determined that the evidence did 

not support including cut-the-cord wireless households in the wireline service 

product market.  See Phoenix Order ¶¶ 55-60 (J.A.  ).  The Commission’s 

conclusion was supported by substantial record evidence.   

First, although a growing number of mass market customers subscribe 

exclusively to wireless service, the Commission noted that “the majority of 

households continue to subscribe to both a wireline and a mobile wireless 

telephone service and the proportion of households subscribing to both services has 
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not substantially changed since the first half of 2006.”  Id. ¶ 55 (citing Centers for 

Disease Control and Prevention, Wireless Substitution: Early Release of Estimates 

from the National Health Interview Survey, July – December 2009, Table 1 

(2010)) (J.A.  ). 

Moreover, as the Phoenix Order notes, certain classes of customers are 

unlikely to ever discontinue using wireline services.  Id. ¶ 59 (J.A.  ).  These 

customers include those who (1) value the reliability and safety of wireline 

services; (2) value a single point of contact for a household; (3) live in households 

with poor wireless coverage; (4) operate a business out of their home; and/or (5) 

are purchasing a bundled service.28   

It does not matter to those consumers who retain wireline service that other 

consumers may view wireless service as a substitute for wireline service.  It is 

well-established that the existence of some cross-demand elasticity between 

services does not, by itself, mean that the services belong in the same product 

market.  See 1997 Guidelines (J.A.  ); Mikkelsen White Paper at 4-5 (J.A.  ).  The 
                                                 

28 See U.S. Department of Justice, Voice, Video and Broadband: The Changing 
Competitive Landscape and its Impact on Consumers, at 63 (Nov. 2008) (“DOJ 
Voice, Video, Broadband Study”) (J.A.  ); Inquiry Concerning the Deployment of 
Advanced Telecommunications Capability to All Americans in a Reasonable and 
Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to 
Section 706 of the Telecommunications Act of 1996, Fifth Report, 23 FCC Rcd. 
9615, ¶¶ 8-14, 19-21 (2008). 
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relevant inquiry is whether a hypothetical monopolist could profitably increase 

prices charged to its existing customers (see Opposition of Integra Telecom, Inc., et 

al., WC Docket No. 09-135, at 25-26 (Sept. 21, 2009) (“Integra Telecom 

Opposition”) (J.A.  )) and whether there is record evidence that wireless service 

effectively constrains Qwest’s prices for customers that have not cut the cord.   

In fact, record evidence shows that the continued retention of wireline 

service by existing wireline service customers could make them more vulnerable to 

price increases and result in a wireline service market that is less constrained by 

competition from wireless service.29  See, e.g., Mikkelsen White Paper at 4-9 

(J.A.  ) (the fact that the demand for primary fixed lines is inelastic means that the 

market is susceptible to price increases without loss of revenue to the provider).  

Thus, in the residential wireline market in Phoenix, “Qwest [would have] a greater 

ability to increase prices paid by the tens of thousands of wireline residential 

customers that it serves today than has been the case in the past.”  Integra Telecom 

Opposition at 26 (emphasis in original) (J.A.  ).  Qwest not only has the burden of 

                                                 

29 The fact that from the first quarter of 2007 to the first quarter of 2008, Qwest 
increased its total price for bundled broadband and unlimited voice services despite 
the increasing number of cut-the-cord wireless households supports this point.  See 
Bank of America Equity Research, Battle for the Bundle: Consumer Wireline 
Services Pricing: Bells Hike Prices Across the Board, Cox Bails on Pivot, at 5 
(Apr. 14, 2008) (J.A.  ).   
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proof, it is the only entity that possesses the information required to conduct an 

analysis of the effect of wireless service on its prices for wireline service in 

Phoenix.  However, Qwest declined to address this issue.  “In the absence of proof 

that Qwest lacks the ability to set prices for wireline telephone service above cost, 

the FCC must treat wireline telephone service as a product market that is distinct 

from mobile wireless voice service.”  Id. at 26-27 (J.A.  ). 

Second, as the Phoenix Order acknowledges, the Commission’s 

determination is consistent with the decisions of other agencies and foreign 

regulators that wireless service does not constrain wireline service prices and 

should not be included in the same product market.  Phoenix Order ¶ 57 (J.A.  ).  

DOJ concluded that “there is little evidence that landline telephone companies 

consider the threat of wireless substitution sufficient to change their access prices.”  

DOJ Voice, Video and Broadband Study at 66 (J.A.  ).  DOJ’s findings are 

consistent with those of Ofcom, the British regulator, which determined that “while 

there is some substitutability between fixed and mobile access, consumers 

predominantly view the two types of access as meeting different needs and have a 

strong preference to purchase both fixed and mobile access.”  Ofcom, Fixed 

Narrowband Retail Services Markets: Consultation on the Identification of 

Markets and Determination of Market Power §§ 4.33-4.34, at 21 (Mar. 19, 2009) 
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(“Ofcom Study”) (J.A.  ).  Ofcom concluded that wireless service should not be 

included in the same product market as wireline service.  Id. § 4.34 (J.A.   ). 

In sum, there is ample evidence in the record supporting the Commission’s 

decision to exclude wireless services from the wireline service product market. 

2. The Commission’s Conclusion That A Qwest/Cox Duopoly 
Would Not Be Sufficient To Ensure Just, Reasonable And 
Non-Discriminatory Rates And Practices In Phoenix Was 
Reasonable. 

The Commission reasonably concluded that it could not just assume (as it 

had in the Omaha Order) that a Qwest/Cox duopoly in Phoenix constituted 

sufficient competition to justify forbearance.  “While duopolies may yield 

competitive results in certain circumstances,” Phoenix Order ¶ 30 (J.A.  ), 

duopolies raise significant competitive concerns that must be carefully evaluated 

by regulators.  Here, a thorough evaluation of the competitive circumstances in 

Phoenix necessarily leads to the conclusion reached in the Phoenix Order that the 

Qwest/Cox duopoly does not constitute sufficient competition to ensure that Qwest 

would be unable to raise prices, discriminate unreasonably or harm consumers if 

forbearance were granted.   

a. The Anti-Competitive Effects Of Duopoly Are Well-
Established. 

As discussed above, established economic theory long embraced by the 

courts and the Commission teaches that a duopoly market structure makes supra-
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competitive prices more likely, either through the unilateral conduct of one or both 

of the market players or through coordinated interaction of the two market 

participants.  See supra Part I.A.  The conditions facilitating unilateral or 

coordinated conduct are clearly met in Phoenix.  To begin with, the mass market in 

Phoenix is “highly concentrated.”  Phoenix Order ¶ 80 (J.A.  ).  Further, the mass 

market products sold in Phoenix by Qwest and competitors are homogeneous30 

and, given the substantial barriers to entry, it is unlikely that other firms would be 

able to quickly enter or rapidly expand capacity to prevent Qwest and Cox from 

unilaterally increasing their prices.  See id. ¶ 36 (J.A.  ) (“[W]e have seen few new 

entrants in any domestic telecommunications markets that have been willing to 

invest in a totally new wireline network, at least to serve residential customers.”).  

In addition, the elimination of actual or potential competitors that rely on UNEs as 

a result of forbearance would make it at least incrementally easier for the 

remaining market participants (i.e., Qwest and Cox) to collude.  

                                                 

30 See Cox Communications, 
http://ww2.cox.com/residential/arizona/phone/answers-about-phone.cox (last 
visited Jan. 28, 2011) (“What is Cox phone service? Cox phone is the same 
primary line telephone service you've known for years inside your home.”). 
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The Commission has noted that “existing antitrust doctrine suggests that a 

merger to duopoly or monopoly faces a strong presumption of illegality.”31  In the 

EchoStar-DirecTV Merger Order, the Commission further noted that courts have 

generally condemned mergers that result in duopoly.  EchoStar-DirecTV Merger 

Order ¶ 100.  The Commission has long recognized that multiple non-incumbent 

facilities-based providers may be needed to ensure effective competition in a 

market, Phoenix Order ¶¶ 30-31 (J.A.  ), and has based its decisions in a variety of 

proceedings on the conclusion that the decision would not lead to duopoly.32  

Accordingly, the Commission has repeatedly held that competitive markets require 

at least three facilities-based competitors to prevent “significant risks of collusion 

and supra-competitive pricing, which can lead to significant decreases in consumer 

welfare.”  Id. ¶ 29 (J.A.  ).  See supra n.21.   

                                                 

31 EchoStar-DirecTV Merger Order ¶ 103 (citing IV PHILLIP AREEDA, ET AL., 
ANTITRUST LAW ¶ 932, at 160 (Rev. ed. 1998)). 

32 See, e.g., SBC-AT&T Merger Order ¶ 108 (“[T]he record does not support 
commenters’ conclusions that the merger will ‘tip’ the backbone market to 
duopoly, increase transit prices to supra-competitive levels, or lower service 
quality.”); Use of Returned Spectrum in the 2GHz Mobile Satellite Service 
Frequency Band, Order, 20 FCC Rcd. 19696, ¶¶ 32-33 (2005) (“Accordingly we 
disagree that reassigning the 2 GHz MSS spectrum to ICO and TMI results in a 
duopoly”). 
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The Commission’s recognition of the need for multiple facilities-based 

providers in a market to ensure effective competition is consistent with the 

Congressional intent underlying the 1996 Act.  The 1996 Act was enacted to 

provide sustained telecom competition.  Market dominance by a duopoly of service 

providers does not deliver on that promise.  In the UNE Remand Order, the  

Commission spoke clearly regarding the 1996 Act’s requirement for multiple 

facilities-based providers to achieve sustained competition.33  The Commission 

noted that “although Congress fully expected cable companies to enter the local 

exchange market using their own facilities, including self-provisioned loops, 

Congress still contemplated that incumbent LECs would be required to offer 

unbundled loops to requesting carriers.”  UNE Remand Order ¶ 55. 

b. The Post-Forbearance Behavior of Qwest in Omaha is 
Highly Relevant to the Commission’s Analysis of the 
Phoenix MSA.  

The FCC’s conclusions regarding the effect of a duopoly in the Phoenix 

MSA were appropriately informed by its experience with the post-forbearance 

behavior of Qwest and Cox in the Omaha MSA.  Phoenix Order ¶¶ 33-38 (J.A.  ).  

                                                 

33 See Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, Third Report and Order and Fourth Further 
Notice of Proposed Rulemaking, 15 FCC Rcd. 3696, ¶ 55 (1999) (“UNE Remand 
Order”). 
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In the Omaha Order, the FCC identified the theoretical and practical concerns 

associated with duopoly but it made several predictive judgments which it 

concluded would ameliorate those concerns.  Omaha Order ¶¶ 79-83 (J.A.  ).  The 

Commission predicted that “strong market incentives” would preclude Qwest from 

reacting to the Commission’s decision to grant forbearance from unbundling 

obligations by curtailing access to its network facilities.  Id. ¶ 81 (J.A.  ).  In 

addition, the FCC found that further facilities investment in Omaha by Cox and 

other competitors would occur even without access to UNEs.  Id. ¶ 69 (J.A.  ).  

Unfortunately, those predictive judgments proved incorrect. 

The expectation that Qwest, the sole provider of wholesale facilities and 

services in the Omaha MSA, would offer those services at “competitive” rates if 

granted forbearance from unbundling obligations proved misguided.  Phoenix 

Order ¶ 34 (J.A.  ).  To the contrary, post-forbearance, Qwest failed to offer 

McLeodUSA, the only competitor other than Cox of significant size in the Omaha 

MSA, any viable wholesale alternatives to UNEs.34  Thus, McLeodUSA was 

                                                 

34 See, e.g., Letter from Andrew D. Lipman, Counsel, PAETEC Holding Corp., to 
Marlene H. Dortch, Secretary, FCC, WC Docket No. 09-135, at 4-5 (Dec. 11, 
2009) (“PAETEC Letter”) (“Qwest has failed to present any reasonable proposals 
… for replacement offerings.  Specifically, the parties were unable to reach an 
agreement for the provision of voice grade, DS1 and DS3 services because Qwest 
presented a ‘take it or leave it’ proposal as well as deficient DS0 replacement 
proposals.”) (J.A.  ).  
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compelled to stop accepting mass market customers in Omaha, discontinue service 

to all existing Omaha customers accessed over voice-grade loop facilities, and 

limit its operations to serving its remaining national account customers.  See 

PAETEC Letter at 2-3 (J.A.  ); Phoenix Order ¶ 34 (J.A.  ).  As a result, according 

to PAETEC (acquirer of McLeodUSA), 97.5 percent of former McLeodUSA mass 

market customers in Omaha have taken their local service to either Qwest or Cox 

since the Omaha Order.  PAETEC Letter at 3 (J.A.  ).   

Qwest’s post-forbearance behavior also resulted in Integra Telecom 

abandoning its contemplated entry into the Omaha market.  Phoenix Order ¶ 34 

(J.A.  ).  Integra, a competitive carrier that has served enterprise customers in the 

Qwest operating territory since 1998, conducted a market analysis of the Omaha 

market in mid-2005 and concluded that conditions were favorable for entry.  

Comments of Integra Telecom, Inc., WC Docket No. 06-172 (Mar. 5, 2007), 

Declaration of Dudley Slater ¶¶ 5-7 (“Slater Declaration”) (J.A.  ).  Integra’s 

conclusion was based upon the expectation that it would be able to obtain UNEs 

from Qwest.  Id. ¶ 7 (J.A.  ).  After the Commission granted Qwest forbearance 

from unbundling obligations in the Omaha MSA, however, Integra Telecom 

reversed course and “decided that it was substantially less attractive economically 

to enter the Omaha market without access to unbundled network elements …”  Id. 

¶ 8 (J.A.  ).  Integra Telecom decided that the capital it had planned to invest to 
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serve customers in the Omaha MSA would be better deployed in other markets.  

Id. ¶ 9 (J.A.  ). 

As discussed below, in relevant respects, the mass markets in Phoenix and in 

Omaha are virtually identical.  Thus, the Commission reasonably accounted for the 

possibility that an outcome similar to the post-forbearance outcome in Omaha 

would have resulted if the Commission granted Qwest forbearance from 

unbundling obligations in Phoenix.   

As in Omaha, access to the incumbent LEC’s network facilities are critical 

to competitors’ ability to provide service to mass market customers.  Phoenix 

Order ¶ 67 (J.A.  ).  As the Commission noted, Cox is the only carrier with its own 

loop facilities capable of competing with Qwest in the provision of mass market 

services in the Phoenix MSA.  See id. n.143 (J.A.  ) (“In the case of residential 

services, Qwest and Cox are essentially the only providers with capacity to serve 

end-users.”).  None of the competitors Qwest identified in the Phoenix mass 

market other than Cox provides service via its own loop facilities.  Qwest cited 

AT&T’s and MCI’s provision of residential service in Phoenix via the Qwest 

Local Services Platform (“QLSP”) product.  See Petition of Qwest Corp. for 

Forbearance Pursuant to 47 U.S.C. § 160(c) in the Phoenix, Arizona Metropolitan 

Statistical Area, WC Docket No. 09-135, at 22-23 (Mar. 24, 2009) (“Petition”).  As 

Qwest readily admitted, however, the QLSP product relies upon a Qwest-provided 

Appellate Case: 10-9543   Document: 01018577861   Date Filed: 01/31/2011   Page: 65



 

50 

UNE loop.  Id. n.80.  In other words, AT&T and MCI utilize Qwest’s own 

facilities to provide service in Phoenix.  Qwest also pointed to competition from 

other carriers that “operate in the Phoenix MSA strictly as resellers of Qwest’s 

retail residential services.”  Id. at 23.  These retail services are clearly provided 

over Qwest’s own facilities and cannot discipline Qwest’s pricing power.  

Further, as in Omaha, the record reveals that, “other than Qwest, there are no 

significant suppliers of relevant wholesale loops with coverage throughout 

[Phoenix], either individually or in the aggregate.”  Phoenix Order ¶ 71 (J.A.  ); 

see also id. n.209 (J.A.  ).  As noted in the Phoenix Order, although it has an 

extensive last-mile network in Phoenix, Cox “does not appear to supply wholesale 

loops connected to residential homes or very small businesses.”  Id. n.209 (J.A.  ).  

At the same time, in the few situations where other competitors have constructed 

their own loop facilities in Phoenix and may offer access to those facilities to 

competitors as wholesale inputs, the last-mile connections are to enterprise—not 

mass market—customers.  See id. ¶ 71 (J.A.  ); see also Initial Comments of 

Broadview Networks, Inc., et al., WC Docket No. 09-135, at 46-48 (Sept. 21, 

2009) (“Broadview Comments”) (J.A.  ).  Thus, competing providers of residential 

service in Phoenix, other than Cox, must “rely predominantly – if not exclusively 

upon Qwest facilities, including UNEs and other wholesale services, to provide 

their services.”  Phoenix Order ¶ 67 (J.A.  ).   
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Moreover, expansion of capacity to serve the wholesale mass market from 

either existing competitors or new entrants is unlikely.  Id. ¶¶ 72-73 (J.A.  ).  With 

respect to existing competition, the Commission noted that “there is no record 

evidence suggesting that Cox is likely to begin providing wholesale connections to 

mass market customers …”  Id. ¶ 73 (J.A.  ).  The record further indicates that 

although some competitors have constructed some competitive loop facilities to 

particular commercial buildings in Phoenix, there is no basis to conclude that they 

would find it economically feasible to build duplicative loop facilities to mass 

market customers throughout Phoenix.  Id. (J.A.  ).  Indeed, there is substantial 

record evidence regarding the significant obstacles that exist to construction of 

competitive loops.  For example, the significant monthly recurring revenue 

required to economically justify loop construction to a particular building, lack of 

conduit space, municipalities’ unwillingness to grant rights-of-way, and franchise 

fees for laying fiber have all been identified as real-world impediments to 

competitive loop deployment.  See Broadview Comments at 48-50 (J.A.  ); Integra 

Telecom Opposition, Att. B, Declaration of Dave Bennett, ¶¶ 4-5 (J.A.  ).   

The competitive landscape in Phoenix does not differ materially from the 

competitive environment in Omaha at the time of the Omaha Order.  It is therefore 

reasonable to conclude that Qwest’s post-forbearance behavior in Phoenix would 

duplicate its post-forbearance behavior in Omaha.  There is no basis to expect 
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Qwest to act differently, and no reason to expect that the effect on competition 

would have been different from the outcome in Omaha if the Commission had 

erroneously granted Qwest forbearance from unbundling obligations in the mass 

market in Phoenix.35  Consequently, the Commission reasonably concluded that 

“the presence of a single facilities based competitor in a market for particular 

services is not a sufficient basis for [it] to conclude that Qwest is subject to 

effective competition.”  Phoenix Order n.248 (J.A.  ).36  

B. Maintaining Unbundling Obligations Facilitates Deployment Of 
Advanced Telecommunications Capabilities To The Benefit Of All 
Consumers. 

In addition to an analysis under Section 10(a)(1) of whether unbundling 

obligations remain necessary to ensure that Qwest’s rates and practices are just, 

reasonable and not unduly discriminatory, 47 U.S.C. § 160(a)(1), under Section 

                                                 

35 Indeed, Cavalier, a competitive provider of telecommunications services to 
residential customers, concluded that it would be unable to enter the Phoenix 
market if the Commission were to grant Qwest forbearance from unbundling 
requirements.  See Letter from Samuel Feder, Counsel, Cavalier Telephone, LLC, 
to Marlene H. Dortch, Secretary, FCC, WC Docket No. 09-135 (May 7, 2010) 
(“Cavalier May 2010 Letter”) (J.A.  ), Att., Declaration of Sean Wainwright ¶ 12  
(“Wainwright Declaration”) (J.A.  ); see also Phoenix Order ¶ 102 (J.A.  ). 

36 As the Arizona Corporation Commission summarized, “In the end, forbearance 
in the residential market in the Phoenix MSA will simply act to ensure that no 
further competition develops by taking away an important alternative available to 
carriers to provision service using Qwest’s facilities.”  ACC Reply Comments at 27 
(J.A.  ). 
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10(a)(2) the Commission must assess whether enforcement of such obligations 

remains necessary for the protection of consumers, id. § 160(a)(2).  One 

component of that analysis is whether forbearance “could foreclose important 

choices for certain groups of customers.”  Phoenix Order ¶ 103 (J.A.  ).  The 

Phoenix Order correctly identifies significant potential harm to consumers in the 

form of a diminution in access to advanced telecommunications services if Qwest 

had been afforded forbearance from unbundling obligations.  Id.  

The record contains substantial undisputed evidence that competitive 

carriers utilize Qwest’s copper UNE loops to provide advanced services to 

hospitals, fire departments, schools, and other governmental entities.37  Through 

advances in Ethernet-over-Copper (“EoC”) technology, existing copper loops are 

also being used today by numerous competitive carriers to deliver broadband 

services to business customers.  CLEC May 20th Letter at 1 (J.A.  ).  In particular, 

continuing improvements in EoC technology are enabling carriers to use existing 

copper loops to deliver advanced broadband services on a cost-effective basis to 

rural customer locations, including those that previously lacked affordable 

                                                 

37 Phoenix Order ¶ 103 (citing Letter from Genevieve Morelli, Counsel, 
Broadview Networks, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket 
No.09-135, Att. A at 10 (May 20, 2010) (“CLEC May 20th Letter”)) (J.A.  ); see 
also Covad Opposition at 12-13 (J.A.  ). 
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broadband access.  CLEC May 20th Letter, Att. A at 11 (J.A.  ).  In addition, at least 

one competitor, Cavalier, has successfully deployed advanced services to mass 

market customers in inner-city neighborhoods outside of the Phoenix market using 

copper loop facilities.  Wainwright Declaration ¶¶ 8-9 (J.A.  ).  Existing copper 

loops “represent[ ] a ready-made solution for expanding broadband access” to both 

mass market and business customers in inner-city and rural areas across the 

country that would have been foreclosed if forbearance from UNE obligations had 

been granted.  CLEC May 20th Letter, Att. A at ii (J.A.  ).    

The Phoenix Order also correctly identifies a potentially significant benefit 

to consumers in the form of an increased incentive on Qwest’s part to upgrade its 

facilities to fiber should unbundling of legacy copper UNE loops be maintained. 

Phoenix Order ¶ 39 (J.A.  ).  In the Triennial Review Order, the Commission 

established a framework whereby incumbent LECs, including Qwest, were 

required to unbundle and make available to requesting telecommunications carriers 

loops consisting of all copper or hybrid copper/fiber facilities for the provision of 

narrowband services.  Triennial Review Order ¶ 199.  At the same time, the 

Commission declined to require incumbent LECs to provide unbundled access to 

loops that consist of fiber-to-the-home (“FTTH”) facilities.  Id. ¶ 200.  The 

Commission explained that this unbundling approach, i.e., greater unbundling for 

legacy copper facilities and more limited unbundling for next-generation fiber 
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facilities, would “appropriately balance[ ] [its] goals of promoting facilities-based 

investment and innovation against [its] goal of stimulating competition in the 

market for local telecommunications services.”  Id.  Maintaining the unbundling of 

legacy loops through a denial of forbearance could increase Qwest’s incentive to 

replace those facilities through accelerated deployment of next-generation fiber 

facilities which Qwest is under no obligation to unbundle.  See Phoenix Order 

¶ 108 (J.A.  ). 

C. Qwest’s Contention That Unbundling Obligations Are Not 
Necessary Because The Carriers That Utilize Them Are “Fringe” 
Competitors Is Baseless. 

Qwest and the Qwest Intervenors argue that the Commission erred in failing 

to conclude that access to UNEs in Phoenix is no longer “necessary” because 

UNEs are only being used by “fringe providers.”  Qwest Br. 34; see Qwest 

Intervenors Br. 43 (“[T]he FCC’s own findings regarding the competitive 

insignificance of carriers that rely on unbundled elements in providing services to 

mass-market customers dictate that the FCC should have granted forbearance.”).  

This argument evidences a fundamental misunderstanding of the purposes 

underlying the 1996 Act.   

In crafting the unbundling obligations in Section 251 of the Act, 47 U.S.C. 

§ 251, Congress’s intent was to “foster[  ] local competition through multiple 

modes of entry.”  Phoenix Order ¶ 38 (J.A.  ) (citing Joint Explanatory Statement 

Appellate Case: 10-9543   Document: 01018577861   Date Filed: 01/31/2011   Page: 71



 

56 

of the Committee of Conference, S. REP. NO. 104-230, at 148 (1996) (Conf. Rep.)).  

As the Commission found, competitive providers of mass market service other 

than Qwest and Cox “rely predominantly – if not exclusively upon Qwest facilities, 

including UNEs and other wholesale services, to provide their services.”  Id. ¶ 67 

(J.A.  ).  Consequently, forbearance from unbundling obligations would foreclose 

further competition by those carriers, thereby impeding Congress’s goal in 

enacting Section 251.  As noted by the Arizona Corporation Commission, 

“[E]liminating Qwest’s obligation to provide these elements under Section 251 

will likely be enough to drive this little bit of competition out of the Phoenix 

residential market.”  ACC Reply Comments at 27 (J.A.  ).   

Moreover, denying competitive carriers access to these elements would 

eliminate potential competition in the Phoenix market.  Cavalier, for example, has 

stated that although it has considered entering the Phoenix market, it would not 

enter a market where forbearance from unbundling obligations has been granted.  

See Cavalier May 2010 Letter at 3 (J.A.  ).  Cavalier serves customers who may 

not otherwise have service (e.g., lower-income customers and those in 

neighborhoods where incumbent LECs are unlikely to upgrade their network 

facilities) and Cavalier typically provides its services at rates lower than any other 

carrier in the market.  Id. at 2 (J.A.  ).  Forbearance from unbundling obligations 
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would foreclose competitive carriers like Cavalier from entering the Phoenix 

market and offering consumers valuable pricing and service options. 

Qwest has framed this argument that UNEs are not necessary in a 

misleading fashion.  The relevant question is not how much of the residential 

market in Phoenix UNE-dependent providers account for today.  The question is 

what the competitive effect of eliminating unbundling requirements would be in 

the future.  It may be the case that UNEs by themselves have not resulted in much 

competitive activity.  It certainly is the case, however, that UNEs are necessary to 

competitive carriers’ ability to provide service to mass market customers in 

Phoenix. 

D. The Commission Properly Concluded That There Are 
Administrative Obstacles To Selective Application Of 
Forbearance In The Mass Market. 

The Phoenix Order finds that even if the record had confirmed that Qwest 

lacks market power in the mass market in Phoenix, forbearance from unbundling 

obligations would not be appropriate because “the regulations at issue are not 

targeted to residential voice service, and the record does not reveal how any relief 

from such regulations could be tailored in a way that was limited in that manner.”  

Phoenix Order n.185 (J.A.  ).  Qwest challenges this conclusion (Br. 57-60), 

mainly on procedural grounds.  Qwest’s challenges miss the mark.  

Appellate Case: 10-9543   Document: 01018577861   Date Filed: 01/31/2011   Page: 73



 

58 

As noted above in Part II.B, through EoC technology, Qwest’s copper loops 

are being used by competitive carriers today to provide advanced services to 

residential, business, institutional, and governmental customers in rural and inner-

city areas.  In addition, Qwest’s loops are not only being used to provide stand-

alone voice services but are routinely being used to provide consumer-friendly 

bundled packages of communications services.  Phoenix Order ¶ 44 (J.A.  ).  The 

Commission correctly noted the imperative that the elimination of unbundling 

requirements for residential voice services not adversely affect this competition for 

advanced services and bundled service packages.  Id. ¶ 106 (J.A.  ).  Absent relief 

tailored to the residential voice market, however, forbearance from unbundling 

obligations could result in less competition for advanced services and bundled 

services.  The record fails to identify any ways in which “the Commission could 

tailor regulatory relief to the particular services [i.e., residential voice services] 

subject to sufficient competition.”  Id. ¶ 44 (J.A.  ).   

As the party requesting forbearance, Qwest has the burden of proving that all 

three Section 10(a) criteria have been met.  The record contains ample evidence 

that carriers are using Qwest loops to provision broadband services.  See, e.g., 

CLEC May 20th Letter (J.A.  ); Wainwright Declaration (J.A.  ); Covad Opposition 

at 12-13 (J.A.  ).  In addition, it is a matter of public record that the 

telecommunications industry today is driven by consumers’ demand for bundled 
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service packages.  See, e.g., Charles B. Goldfarb, CRS Report to Congress, 

Bundling Residential Telephone, Internet and Video Services: Issues for Congress, 

at 1-2 (Feb. 17, 2004), available at 

www.ipmall.info/hosted_resources/crs/RL32232_040217.pdf (last visited Jan. 28, 

2011).  It is therefore Qwest’s responsibility to show how forbearance from 

unbundling rules could be conformed to the legitimate public interest in 

maintaining competition for broadband and bundled service offerings.  In other 

words, Qwest must show that forbearance would not have a deleterious effect on 

consumer welfare and the public interest, in contravention of Section 10(a)(2) and 

(3).  Qwest’s contention that the Commission cannot reasonably invoke 

administrative feasibility “because it had not put Qwest on notice that it needed to 

address any such concerns,” Qwest Br. 58 (emphasis in original), must be 

dismissed because it ignores this fundamental requirement.   

CONCLUSION 

For the foregoing reasons, and those set forth in the Respondents’ brief, the 

Court should deny the petition for review. 

STATEMENT REGARDING ORAL ARGUMENT 

The FCC Intervenors believe that oral argument will assist the Court in 

resolving the issues in this case. 

Respectfully submitted,  
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